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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
HARLEY RAY HERNANDEZ,
Defendant-Appellant.

NO. 44183
Bonneville County Case No.
CR-2015-6281

RESPONDENT'S BRIEF

Issue
Has Hernandez failed to establish that the district court abused its discretion by
imposing a unified sentence of 12 and one-half years, with one and one-half years fixed,
upon his guilty plea to rape?

Hernandez Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Hernandez pled guilty to rape and the district court imposed a unified sentence of
12 and one-half years, with one and one-half years fixed. (R., pp.97-99.) Hernandez
filed a notice of appeal timely from the judgment of conviction. (R., pp.112-15.)
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Hernandez asserts his sentence is excessive in light of his acceptance of
responsibility, the nature of the offense, his character, and the protection of the public
interest. (Appellant’s brief, pp.3-5.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The penalty for rape is not less the one year and up to life. I.C. § 18-6104. The
district court imposed a unified sentence of 12 and one-half years, with one and onehalf years fixed, which falls well within the statutory guidelines.

(R., pp.97-99)

At

sentencing, the district court addressed the seriousness of the offense, Hernandez’s
past sexual offenses as a juvenile and as an adult, his failure to rehabilitate, and the risk
he poses to the public. (3/15/16 Tr., p.25, L.7 – p.29, L.10.)

The state submits that

Hernandez has failed to establish an abuse of discretion, for reasons more fully set forth

2

in the attached excerpt of the sentencing hearing transcript, which the state adopts as
its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Hernandez’s conviction and
sentence.

DATED this 11th day of October, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of October, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

1

MR. GRANT:

No objection.

2

THE COURT:

Very well.

3

All right.

Well, then the court is now in a

Thank you.

4

position, after having heard the recommendat ion s by each

5

of the partjes, to render its decision on the case and

6 impose the sentence that it deems appropriate.
7

I come to the conclusion I do after con sidering

o

the arguments presented, also by the statement by you.

9

I make some comment upon some other statements the court

10

would make on each of the parties' recommendations.

11

the court. liste ned carefully to the impact statement

12

that was provided .

13

with the things that I have seen in the presentence

14

report and the psychosexual evaluation to those four

15

object ives of criminal punishment.

16

And I'm applying all of this, along

Mr. Hernandez, let me share with you wh at those

17

things are that the court must consider .

18

protection of society.

19

statement that th is impacted another, and you've

20

expressed remorse for that.

21

And

The first is

You have identified in your

This is certainly a case that concerns the

22

court and is an offense that threatens the community,

23

because of the offense against a child.

24

ident i fied that you were the adult, and that's how you

25

began your slolement.

You have

And !;o obviously the court
25

1

appreciates that this offense relates very d irectly to

2 protec t i on of society.
I heard a number of statements from your

3
4

attorney regarding the situation that - - both you and

5 this child and t he situation that was occurring.

I

6

heard statements regarding other circumstances of the

7

child, both past and present, that the court should

8

consider.

9

But the law is str i ct in this matter to you;

10

and you understand that, having pled guilty .

So I'm

11

very sensitive to protecting society.

12

you - - and before I go on to the deterrence factor,

13

another very strong influence that the court relies upon

14

in determining what, in fact, will protect society is

15

ultimately the evalua Lion that you participated in.

I want to deter

16 What is Dr. Hatzenbuehler's opinion, an expert in the
17

field?

The court is relying upon that expertise to

10

determine what the level of risk is that you pose to the

19

conununlty.

20

In addition to that determination by

21

Dr. Hatzenbuehler, the court can also look at your own

22

prior history.

23

relates not just to the court's determination of the

24

r isk to offend again, but also what can this court do to

25

ensure that you ar'=! <.l~LerrE:!d from conunitting other

And in this case, that pr i or sex offense

26

2

1

offenses.
You can see how those relat e together .

2

Because

3

you have appeared before a court based upon previous

4

conduct, and now you 're back before the court with

5

similar conduct.

6

for the court to reconcile.

7

factors .

So those are two of the

And then we turn to punishme nt for the

8

9

And so that is a bit of a challenge

wrongdoing .

And I accept all that your counsel has said

10

regard ing wh e n you were arrested and brought in to

11

cus tody, rtnd you've served a significan t time for a

1~

22-yea r - old young man .

13

additional time a ssociated with that.

14

underway.

And th e ~e will be some
But that is

And then lastly, the r e habil itation.

15

And wha t

16

is redeeming about t he rehabilita ti on in this case ?

17

Well, obviou s ly, as your attorney argued, you're a young

18

man.

19

the maturing process that needs to occur, and I a ccept

:.w

that .

Both your attorney and Dr. Hatzenbuehler discussed

21

And you've expressed remors e today.

22

So those are some of the fa cto rs.

I appreciate

23

your comment.

I appreci at e the state's presentation of

l4

the victim impa ct s tatement.

25

cou rt' s mind that this otfense has changed both you and

27

3

There's no doubt in the

}

;.

,J )

1

changed the victim in this case.

2

consider and to focus on your maturity,

3

Dr. Hatzenbuehler's remarks related to your maturity,

4

and asking th~ court to focus on the fact that the

5

behavior is not deviant behavior.

6
7

a
9

I'm being asked to

leaning on

You have pled guilty, expressed remorse, and
been accountable.

There are some very significant consequences
associatArl with your choice, and you have ipologized

10

both today and I see in the materials some i ndications

11

of that both to the court and to the family.

12

But what concerns the court is that you're back
and the court's own belief that I need to

13

before me,

14

rely on Dr . Hatzenbuehler's opinion.

15

listen to the state's argument asking for a prison

16

sentence, and your argument asking for probation, after

17

considering all of the things that the court has shared

18

and discussed with you, one simpl e way to ask the

19

question is what is the court's level -- and anyone

20

could ask this question, based upon what we've heard

21

today -- of confidence that you will reoffend again?

22

So I guess as I

We have arguments and persuasion by your

23

attorney, but we don't see it in the ways that I would

24

hope in order for the court to get that same level of

25

confidence - - and that, as I mentioned, comes from

28

4

I

1

Dr. Hatzenbuehler - - which jusl doesn't exis t.

2

I accept many of the things thRt your counsel has argued

3

today regarding t he ci rcumstances of this offens e and

4

the circumstances, both past and present, of the parties

5

involved.

6

And yet

So based upon all of these statements, I am

7 going to impose the following sentence:
Tile c..:ourt will impose a one-and-a-half-year

8

9

10

fixed, followed by an 11-year indeterminate period, for
a unified sentence of 12 and a ha lf years.
You will be given credit for the time that you

1J

12

have served to this point.

13

$1,000 fine and court costs.

14

Fund assessment in this matter.

15

restitution, and that will be held open for a reasonable

16

time.

17

in the amount of fore hundred dollars .

18

statute, you are required to register as a sex offender.

19

20
21

The court will impose a
There is a Victim Relief
\\le' ve di scussed

You must reimburse the services of the pleasure
And pursuant to

The court won't be retaining jurisdiction on
this cas e, and so that will be th e sentence.
I want to s har e with you that you have the

22

right to appeal that expires in 42 days.

23

file a Rule 35 expires in 120 days.

24

post-conviction relief matter would expire one year

25

after the date the appeal expires.

29

5

The right to

And the

